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This article analyses major challenges faced by financial creditors’ in
cross-border restructurings and shows how intercreditor agreements can be
beneficial in addressing them.

I. ContEXT

Large enterprises often operate in various geographic markets. As a result,
such enterprises are subject to multiple jurisdictions. The epitome of the
multinational enterprise is the multinational group of companies, comprising
legal entities located in various jurisdictions and controlled through a chain
of holding entities. Reasons for the use of holding structures in cross-border
business are manifold and include the quarantining of risk, tax efficiency
and regulatory compliance, to name but a few. However, they may result in
complicated group structures with the group’s assets spread across various
jurisdictions.

In addition, multinational enterprises are hardly ever financed through
shareholders’ equity alone. Often, their capital structure is optimised to
increase shareholders’ return on equity.? This is particularly true for
enterprises that have recently gone through a structured finance transaction,
e.g. in connection with a leveraged buyout. The optimisation of the capital
structure is typically achieved through the employment of multiple forms of
financing with different properties to accommodate risk appetites of a
multitude of investors.® As a result, a multinational enterprise regularly has a
diverse group of financiers, each with a different commercial position.*

When such enterprises face financial difficulty, the combination of a
complicated multijurisdictional group structure and a diverse group of
financiers will give rise to considerable challenges to restructuring efforts.
Part II of this article will analyse those challenges from the perspective of
financial creditors. Part III of this article will show how intercreditor agree-
ments can be beneficial in addressing them.

II. CHALLENGES FOR FINANCIAL CREDITORS IN CrOSS-BORDER RESTRUCTUR-
INGS

A. Potential for Value Destruction of Formal Restructuring Proceed-
ings
In many countries, a debtor who becomes subject to formal (i.e. court-
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supervised) restructuring proceedings carries the stigma of failure.’ As a
result, the opening of formal restructuring proceedings may lead to a loss of
public confidence in the enterprise, the defection of customers, and suppliers
demanding upfront or cash on delivery payments. Even if formal restructur-
ing proceedings were opened in a country where they entail a less negative
association by market participants,® they may have negative repercussions in
different geographic markets. For financial creditors, this means that the in-
stigation of formal restructuring proceedings may have a value destructing
effect and may lead to lower recovery rates. Hence, in the context of cross-
border restructurings, out-of-court solutions are often preferred by financial
creditors.”

B. [Inconsistency in National Restructuring and Insolvency Laws

1. General Remarks

One of the main challenges faced by financial creditors in cross-border
restructurings is the inconsistency in restructuring and insolvency laws
across jurisdictions. In the most extreme situation, each of the debtor group’s
subsidiaries could be subject to a different set of rules.

This inconsistency increases the complexity and costs of rescue attempts,
as each relevant set of rules must be complied with. Furthermore, it exposes
the financial creditors to the risk that the debtor group or individual creditors
seek to obtain a more favourable legal position by initiating restructuring or
insolvency proceedings in a particular jurisdiction (so called forum
shopping). Finally, it may alter the dynamics of restructuring negotiations by
giving individual creditors a possibility to undermine rescue attempts by
threatening to take enforcement action abroad. The following is a short de-
scription of matters where, in the author’s view, differences in national
legislation may be particularly challenging for financial creditors.®

2. Opening of Formal Restructuring and Insolvency Proceedings

The question of which events trigger an entitlement and an obligation to
initiate formal restructuring or insolvency proceedings and who may bring
such proceedings is, in the author’s opinion, of particular importance to
financial creditors, as it determines the leverage of the parties involved in re-
structuring negotiations. It also determines the point in time at which (formal
and informal) rescue procedures must give way to liquidation procedures.
Differences between national regimes in this area may result in a situation
where the directors of a subsidiary become obliged to initiate formal
insolvency proceedings while a restructuring is still being worked out on a
group level. Also, individual creditors may be able to gain leverage by
threatening to initiate proceedings against a subsidiary in a particular country
where individual creditors are entitled to force the opening of insolvency
proceedings.

3. Mandatory Stay on Enforcement

It is crucial for the successful rescue of a financially distressed enterprise
that individual creditors be prevented from destabilising restructuring efforts
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by bringing enforcement action against the debtor.® In formal restructuring
procedures, this is commonly achieved through a statutory moratorium on
creditor actions.'® However, the scope and length of national moratoria vary
greatly." This, again, may result in situations where individual creditors may
be able to gain leverage by threatening to initiate proceedings against a sub-
sidiary in a particular country where the moratorium does not extend to their
enforcement action.

4. Valuation Methods for Companies in Restructuring
Procedures

As the relative participation of stakeholders in a restructured enterprise is
determined by the latter’s valuation,'? it is important for financial creditors to
have certainty as to how the value of a company will be established in formal
restructuring procedures. Given that there is no consistent valuation method
across jurisdictions,' individual creditors are interested in having formal re-
structuring proceedings initiated in a jurisdiction where the valuation method
applied is most favourable for them. Conversely, they will try to prevent the
opening of proceedings in a jurisdiction where the valuation method applied
would render them out-of-the-money.

5. Cramdown of Out-of-the-Money Creditors and Other
Holdouts

Individual creditors have an incentive to threaten opposition to a restruc-
turing proposal (hold out) in order to get a better treatment.' This is
particularly true for creditors who, based on a valuation of the enterprise, are
out-of-the-money and, therefore, cease to have an economic interest."
Hence, it is important for the success of a restructuring as a whole, that a vi-
able restructuring plan can be imposed on holdouts. This mechanism is
known as ‘cramdown’.'® Again, inconsistency across jurisdictions in the
design of cramdown mechanisms may lead to attempts at forum shopping.
One notable example of cramdown-related forum shopping is the use of En-
glish schemes of arrangement by a number of financially distressed
continental European companies to restructure their debts."”

6. Protection for Providers of Rescue Financing

A financially distressed enterprise may require additional financial accom-
modation during a workout process in order to continue its operations and to
fund restructuring efforts.'® Naturally, financial creditors are only prepared
to provide rescue financing if there is a high likelihood that they will get
repaid, even if a restructuring fails. This may be achieved by affording rescue
financiers super-priority over existing creditors'® and by excluding repay-
ments of rescue financing from avoidance actions. Inconsistency across
jurisdictions increases uncertainty for rescue financiers regarding the safety
of their investment, which may impact pricing and availability of rescue
financing. It may also lead to subsidiaries in jurisdictions with no or weak
protection for rescue financiers being carved out from financing
arrangements.
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C. Inconsistency in Corporate and Commercial Laws

1. General Remarks

Another set of challenges faced by financial creditors in cross-border
restructurings is caused by the inconsistency in corporate and commercial
laws across jurisdictions. In the author’s view, the most pressing issues in
this field relate to the value of security packages and to the risk of personal
liability for individuals involved in a workout.

2. Value of Security Packages

Even if a financial creditor has provided financial accommodation on a
secured basis, its security package may be incomplete or its value may be
considerably impaired in an enforcement scenario due to variations in do-
mestic corporate and commercial laws. While it is possible in certain
jurisdictions (such as Australia)®® for a debtor to grant security over all its
present and after-acquired assets in a relatively cheap and simple manner, it
is impossible or impracticable to take security over certain assets in other
jurisdictions. For example, under Swiss law, it is impracticable for creditors
to take security over a debtor’s inventory because that would require the
secured party to take possession over the pledged assets.?' In Germany, the
taking of security over shares and real estate is costly and may, therefore, not
be practicable given the economics of a particular transaction.??

Furthermore, a financial creditor’s ability to take recourse against certain
members of a debtor group may be impaired by corporate benefit and/or
capital maintenance issues. These issues arise in some jurisdictions when a
member of the debtor group provides security, or incurs a contingent li-
ability, for obligations of an affiliate (also known as ‘upstream or cross-
stream security’).? In jurisdictions where corporate benefit rules apply,?* a
grantor of upstream or cross-stream security is generally required to derive a
corporate benefit from doing s0.?® Jurisdictions that apply capital mainte-
nance requirements (such as Germany and Switzerland)®® may treat an
enforcement of, or a payment under, an upstream or cross-stream security
under certain circumstances akin to a repayment of share capital or a divi-
dend distribution. While corporate benefits and capital maintenance issues
can sometimes be dealt with by way of transaction structuring,?” they have
the ability to render parts of the security package worthless. For example,
under Swiss law, the grantor’s liability under an upstream or cross-stream
security must at all time®® be limited to the amount of its freely distributable
equity, i.e. the amount it could use to distribute dividends.? It is fair to as-
sume that if the group as a whole faces financial difficulty, the grantor’s
freely distributable equity will be zero.

Additional impairments may occur where financial accommodation was
provided in connection with a leveraged buyout, as some jurisdictions re-
strict the ability of a company to provide financial assistance for the acquisi-
tion of shares in that company or a holding company.*

3. Personal Liability of Individuals Involved in Workouts
Many countries have adopted rules against wrongful or insolvent trading,
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which oblige a company’s directors and, potentially, other persons to initiate
formal insolvency proceedings when its financial distress reaches a certain
level of severity.®' One commonality among these rules is that non-
compliance may lead to personal liability.*> However, the details such as
who may become liable, who may bring suit or what actions and omissions
trigger personal liability, vary across jurisdictions.® In certain jurisdictions
(such as Germany),* even financial creditors who participate in restructur-
ing efforts run the risk of personal liability on the grounds of aiding and
abetting their debtor in wrongful trading. Differences between national rules
in this area may result in individual creditors gaining leverage by threatening
to bring suit against directors of a subsidiary (or even against financial cred-
itors) in a jurisdiction that has a particularly strict liability regime.

D. Secondary Debt Market and Creditor Activism

Bonds and lenders’ commitments under syndicated credit facility agree-
ments are, as a general rule,* capable of being traded on the secondary
market. In addition, syndicated credit facility agreements frequently allow
lenders to enter into sub-participation arrangements with third parties.*® Sub-
participation allows lenders to ‘silently’ transfer all or part of their risk under
the credit facility.*” The participation agreement between the lender of rec-
ord and the sub-participant typically also governs the extent to which the
sub-participant has a say on the lender’s voting behaviour under the credit
documentation.®®

Secondary debt trading may pose considerable challenges to restructuring
efforts. First, the group of creditors may change constantly, making it dif-
ficult for the parties to know whom to talk to in order to come to a consensual
solution.*® Second, it may allow specialised distressed debt investors to
acquire a stake in the debtor group. This may alter the dynamics of negotia-
tions significantly, as uncooperative behaviour lies at the core of these inves-
tors’ investment strategy.*’

E. Interim Conclusion

The above elaborations show that the combination of a complicated
multijurisdictional group structure and a diverse group of financiers gives
rise to considerable challenges for financial creditors in restructuring
situations. Taken as a whole, those challenges threaten to fundamentally
alter the commercial positions within the group of financial creditors that
have been envisaged by those creditors when they first entered into their re-
spective financing arrangements.

Hence, there is a need to regulate the relationship among the various
financial creditors of a debtor group in order to ensure that the initial com-
mercial positions can be sustained throughout the term of the financing ar-
rangements and, in particular, in a potential future situation of financial
distress of the debtor group. In practice, this is typically achieved through
contractual arrangements between financial creditors and members of the
debtor group, which the parties enter into at the outset of structured finance
transactions. These contractual arrangements are commonly referred to as
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‘intercreditor agreements’.*' Part III of this article looks at how intercreditor
agreements can be beneficial in addressing the above-mentioned challenges
faced by financial creditors in cross-border restructurings.

III. BENEFITS OF INTERCREDITOR A GREEMENTS

A. General Remarks

Standard market practices with regard to the typical content of intercredi-
tor agreements vary significantly across geographic regions.*” The most con-
sistent practice has emerged in the European market due to the widespread
use of a form of intercreditor agreement published by the London-based
Loan Market Association (LMA) (the ‘LMA ICA").® It is this document that
will form the basis for the further elaborations in this article. However, it
must be pointed out that the content of intercreditor agreements used in
transactions with a significant US component is likely to be different. This is
due to the fact that chapter 11 of the US Bankruptcy Code makes many
concepts that are contained in the LMA ICA available by operation of law.*
Hence, in a US context, there is no need for the parties to provide for these
concepts contractually.

The LMA ICA was developed for leveraged acquisition finance transac-
tions and is intended to be used in conjunction with the LMA’s recom-
mended form of credit facility agreement for leveraged acquisition finance
transactions.* It is not intended to be a standard form to be followed strictly,
but rather a starting point for negotiation and drafting by the parties.* The
document assumes a capital structure with different layers of debt provided
by senior lenders, mezzanine lenders, intra-group lenders, parent/investor
entities and a vendor.*” Each layer of debt is documented under its own credit
documentation. It also assumes that there are hedging liabilities towards
hedge counterparties relating to the hedging of interest and/or exchange rate
risks under the senior and, potentially, the mezzanine credit documentation.*®
It further assumes that the senior lenders, the hedge counterparties and the
mezzanine lenders benefit from a common security package, while the other
financiers are lending on an unsecured basis.* The security package is held
by a security agent.* It is foreseen that, inter alia, all financial creditors and
all members of the debtor group who incur any liabilities to the financial
creditors or who give any security, guarantee, indemnity or other assurance
against loss in respect of any such liabilities, become party to the intercredi-
tor agreement.”® The following diagram illustrates the assumed capital
structure:
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The commercial deal assumed by the LMA ICA is that the senior lenders
and the hedge counterparties have priority over the mezzanine lenders, and
that all other forms of finance contemplated by the structure are subordinated
to the finance provided under the senior and mezzanine credit facilities.®
The senior lenders, the hedge counterparties and the mezzanine lenders are,
therefore, referred to as the ‘Primary Creditors’ for the remainder of this
article. Of course, lenders providing less senior financing would expect their
investment to yield more interest as compensation for the higher risk they
take. The provisions that allow the parties to sustain this commercial deal in
a situation of financial distress of the debtor group can, in the author’s view,
be grouped into the following categories: (i) ranking and priority, (ii) preven-
tion of cash leakage, (iii) control over capital structure, and (iv) enforcement
of security package and facilitation of distressed disposals.

B. Ranking and Priority

1. Approach Adopted in LMA ICA

The LMA ICA provides for two types of ranking, namely ranking as to
payment and ranking as to the proceeds of enforcement of the security
package. In terms of ranking as to payment, it establishes the ranking among
the liabilities owed by the members of the debtor group to the Primary
Creditors. To this effect, it is explicitly stated that the liabilities owed to the
senior lenders and the hedge counterparties shall rank first (and pari passu
between them) and that the liabilities owed to the mezzanine lenders shall
rank second.® It also establishes the ranking among the liabilities owed by
the members of the debtor group to the Primary Creditors and to all other
financial creditors which are party to the intercreditor agreement. To this ef-
fect, it is explicitly provided that the liabilities owed to all other financial
creditors are postponed and subordinated to the liabilities owed to the Pri-
mary Creditors.** The LMA ICA does not, however, establish any ranking
among liabilities owed to financial creditors who are not Primary Creditors
as between themselves.*
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In terms of ranking as to the proceeds of enforcement of the security pack-
age, the LMA ICA explicitly provides that the security package shall secure
the liabilities owed by the members of the debtor group to the Primary Cred-
itors and shall rank those liabilities in the following order: first, liabilities
owed to the senior lenders and the hedge counterparties (and pari passu be-
tween them) and second, liabilities owed to the mezzanine lenders.*®

In order to give effect to this ranking and priority regime, the LMA ICA
contains a turnover clause and a waterfall clause. In simplified terms, the
turnover clause provides that any financial creditor who receives any pay-
ment that it was not permitted to receive under the terms of the intercreditor
agreement, must turn that payment over to the security agent who will then
distribute it to the financial creditors in accordance with the waterfall
provision.*” This includes, inter alia, payments made to a financial creditor
(i) contrary to the payment restrictions,* (ii) as the result of litigation against
a member of the debtor group, (iii) in respect of liabilities of a member of
the debtor group as a result of, or after, the insolvency of that member, and
(iv) after any action has been taken under the acceleration provisions of the
senior or the mezzanine credit documentation or after any enforcement of
the security package.®®

In essence, the waterfall clause stipulates the order of priority in which the
security agent must apply any amount received or recovered by it from
enforcement of the security package or otherwise.®® This, of course, includes
any amount received by the security agent under the turnover clause. The
LMA ICA foresees six levels of priority. In simplified terms, the order of
priority is:

(1) sums owing to the security agent;

(2) enforcement costs and expenses incurred by any Primary Creditor in
connection with the senior credit facilities, the hedging arrangements
or the mezzanine credit facility;

(3) liabilities under the senior credit documentation and under the hedg-
ing arrangements (and pro rata between them);

(4) liabilities under the mezzanine credit documentation;

(5) to any person to whom payment is required to be made by law; and

(6) to the members of the debtor group.®'
2. Benefits in Cross-Border Restructurings
The establishment of a clear order of priority among financial creditors in
an intercreditor agreement, both in terms of payment and entitlement to
enforcement proceeds, provides a necessary precondition® for the determi-
nation of where the value breaks in a particular restructuring. In other words,
itis crucial for the assessment of which creditors are in-the-money and which
creditors are left out-of-the-money and, hence, for determining each credi-
tor’s economic interest in the restructured enterprise.
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C. Prevention of Cash Leakage
1. Approach Adopted in LMA ICA

(a) General Remarks

In order to ensure that as many assets as possible remain available for ap-
plication in accordance with the established order of priority, it is important
to prevent the leakage of cash from the financing structure. On this point, the
LMA ICA supplements the negative undertakings imposed on the debtor
group under the senior and the mezzanine credit documentation. It does this
by imposing restrictions on payments from members of the debtor group to
the financial creditors, whereby the intensity of such restrictions is depen-
dent on the level of seniority of the respective creditor. The restrictions on
payments are given effect by the turnover and waterfall provisions.®

(b) Restrictions on Payments to Senior Lenders and Hedge
Counterparties

Owing to the senior lenders’ ranking at the apex of the order of priority,
the LMA ICA does not restrict payments by the members of the debtor group
in discharge of liabilities owed to the senior lenders.** For the same reason,
the restrictions on payments to the hedge counterparties are moderate, and
mainly relate to the question of when the hedge counterparties are entitled to
receive so-called ‘close-out payments’. Close-out payments are payments
due at the termination of a hedging transaction.®® In simplified terms, the po-
sition reflected in the LMA ICA is that where a hedging transaction was
terminated due to something having gone severely wrong in the capital
structure,®® the respective close-out payment is only permitted if no default is
continuing® under the senior credit documentation.® If the hedging transac-
tion was terminated for another reason,® the respective close-out payment
is, generally speaking, permitted.”

(¢) Restrictions on Payments to Mezzanine Lenders

In terms of restrictions on payments from members of the debtor group to
mezzanine lenders, the LMA ICA takes a differentiated approach. On the
one hand, payments of principal and capitalised interest are generally not
permitted until the liabilities owed to the Primary Creditors have been
discharged in full.”" This is due to the senior lenders and the hedge
counterparties relying on the mezzanine capital remaining in place as quasi
equity.”® There are several exceptions to this rule, the most important of
which being that payments in respect of liabilities of an insolvent member of
the debtor group are permitted.” The reason for this exception is that it serves
to maximise the rate of recovery of the group of financial creditors as a whole
if each financial creditor is permitted to receive liquidation proceeds.”
However, such payments are subject to the turnover clause and will be ap-
plied by the security agent in accordance with the waterfall provision in or-
der to maintain the ranking and priority among the Primary Creditors.”

On the other hand, due payments of any sum other than principal or
capitalised interest are, as a general rule, permitted.”® This includes pay-
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ments of cash interest, fees, costs and expenses. However, the LMA ICA
contains a concept which allows the senior lenders and the hedge counterpar-
ties to stop these payments under certain circumstances. First, payments to
mezzanine lenders are blocked automatically when a payment default under
the senior credit documentation or the hedging documentation is
continuing.”” Second, upon the occurrence of certain predefined material
events of default under the senior credit documentation, a particular majority
of senior lenders (and, under certain circumstances, hedge counterparties)
may instruct the security agent to issue a so-called ‘mezzanine payment stop
notice’.” The issue of a mezzanine payment stop notice blocks payments in
discharge of liabilities owed to the mezzanine lenders for a particular
period.™

Clearly, mezzanine lenders will perceive the blockage of payments as a
serious intervention. Hence, they will regularly try to mitigate this concept
in negotiations. Potential points of negotiation could be the choice of trigger
events, the length of the blockage period,* a restriction on the number of
payment stop notices that may be served per year,®" whether or not profes-
sional advisers’ fees may be paid during the suspension period,*? and whether
or not the mezzanine lenders are permitted to cure breaches of financial cov-
enants under the senior credit documentation by way of injections of ad-
ditional subordinated debt into the debtor group.®®

(d) Restrictions on Payments to Non-Primary Creditors

The most onerous restrictions are imposed on payments to financial credi-
tors who are not Primary Creditors. Generally speaking, liabilities owed by
the members of the debtor group to these creditors are only permitted once
the liabilities owed to the Primary Creditors have been discharged in full, or,
for the reasons outlined above,* if the payment in question is made in re-
spect of liabilities of an insolvent member of the debtor group.® Less oner-
ous restrictions are imposed on payments relating to intra-group loans®® in
order not to paralyse the debtor group by prohibiting it from circulating cash
among its members.*’

2. Benefits in Cross-Border Restructurings

In a workout situation, restrictions on payments enable more senior credi-
tors to prevent cash leakages to financial creditors who may be left out-of-
the-money after the restructuring. They may also be beneficial for the financ-
ing of a workout. In particular, any possibility to impose a suspension of
payments to more junior creditors can temporarily make additional liquidity
available.

D. Senior Creditors in Control of Capital Structure
1. Approach Adopted in LMA ICA

(a) General Remarks

One of the key principles of the LMA ICA is that the senior lenders are in
control of the capital structure.® It achieves this by restricting the financial
creditors’ rights to amend their credit documentation, by restricting their
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rights to take security, and by restricting their rights to take enforcement
action. The intensity of these restrictions is - as was the case with the restric-
tions on payment - dependent on the level of seniority of the respective
creditor.

(b) Restrictions on Amendment of Credit Documentation

The restrictions under the LMA ICA on amendments of the senior credit
documentation are mainly targeted at limiting an increase in the quantum of
the debtor group’s liabilities that are outstanding under that documentation.
This is due to the fact that this quantum determines the amount of debt that
ranks ahead of the liabilities owed to mezzanine lenders.®® Hence, there are
restrictions on increases in the size of the senior credit facilities, and in the
margin and fees owing under the documentation.*® These restrictions also
apply to disguised increases such as payment waivers and deferrals.®® There
are several exceptions. Most importantly, the LMA ICA foresees a so-called
‘senior headroom’ and ‘senior yield headroom’.®? The senior headroom al-
lows for an increase up to a certain limit by way of principal increase, pay-
ment waiver or deferral.®® The senior yield headroom allows for an increase
in margin or fees up to a certain limit.**

Under the LMA ICA, amendments or waivers of terms of a hedging ar-
rangement are only permitted if they do not result in a breach of the require-
ments under the intercreditor agreement and the senior credit documentation
relating to hedging.*® This particularly relates to requirements on the amounts
hedged.

The LMA ICA imposes heavy restrictions on amendments to, and waivers
under, the mezzanine credit documentation. In particular, no change to the
principal amount, the terms of repayment or prepayment, or the basis on
which interest, fees or commission accrue is permitted until the liabilities
owed to the senior lenders and the hedge counterparties have been discharged
in full.*® In practice, mezzanine lenders may want to retain the right to
convert cash pay interest to capitalised interest, and to increase margins up
to a certain limit.”

The heaviest restrictions apply to amendments or waivers of terms of the
credit documentations of financial creditors who are not Primary Creditors.
As a general rule, until the liabilities owed to the Primary Creditors have
been discharged in full, amendments and waivers are only permitted with the
consent of the Primary Creditors, or if they are of a minor and administrative
nature and not prejudicial to the Primary Creditors.? In order not to paralyse
the debtor group, the LMA ICA does not restrict amendments to, or waivers
under, intra-group loans agreements.

(¢) Restrictions on Taking Security

In simplified terms, the senior lenders may take any additional security®
and/or any additional'® guarantee or indemnity from any member of the
debtor group, provided that it is also offered to the hedge counterparties and
the mezzanine lenders.'" Hedge counterparties and mezzanine lenders, in
turn, may only take any additional security and/or any additional guarantee
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or indemnity if its benefit is also given to the other Primary Creditors.'®
Financial creditors who are not Primary Creditors are, as a general rule, not
permitted to take security, guarantees or indemnities prior to the discharge in
full of the liabilities owed to the Primary Creditors.'®

(d) Restrictions on Taking Enforcement Action

(i) General remarks

The definition of the term ‘enforcement action’ in the LMA ICA is very
broad. It includes, inter alia, the acceleration of any liability, the making of
any demand in relation to any guarantee liability, the commencing of legal
proceedings to recover any liability, the premature termination or close-out
of any hedging transaction, the enforcement of any security, the entering into
any compromise of any sort with any member of the debtor group in respect
of any liability, and the taking of any steps in relation to any insolvency
procedures.'® Once again, the intensity of restrictions is dependent on the
level of seniority of the respective creditor.

One commonality for all financial creditors is that they are entitled to take
enforcement action in respect of a member of the debtor group in the
insolvency of that member.'” The reasoning behind this is that the rate of
recovery of the group of financial creditors as a whole can be maximised if
each financial creditor is permitted to take enforcement action against an
insolvent member of the debtor group.'® However, in respect of mezzanine
lenders and non-Primary Creditors, the security agent may give directions as
to enforcement and may take enforcement action on the relevant creditor’s
behalf."”” Furthermore, any recoveries are subject to the turnover clause and
will be applied by the security agent in accordance with the waterfall provi-
sion in order to maintain the ranking and priority among the financial
creditors.'®®

(ii) Restrictions on Senior Lenders and Hedge Counterpar-
ties

As a general rule, the senior lenders are not restricted in taking enforce-
ment action in accordance with the terms of the senior credit
documentation.'®

Apart from their right to take enforcement action in respect of a member
of the debtor group in the insolvency of that member, the hedge counterpar-
ties are generally not permitted to take enforcement action."® However,
under certain circumstances, they are entitled to terminate or close out™
hedging liabilities prematurely. In particular, they may do so if something
has gone severely wrong in the capital structure'? and on a refinancing of
the senior facilities," i.e. if the senior lenders are exiting the financing
structure.

The LMA ICA contains an interesting concept for dealing with payment
defaults under hedging liabilities. Once a hedge counterparty has notified the
security agent of such a payment default, it is up to the senior lenders to take
enforcement action. However, if the default has continued"* unwaived for a
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predefined period of time, the respective hedge counterparty is entitled to
terminate or close out the respective hedging liabilities and, until enforce-
ment of any security, take proceedings against the debtors in respect of those
hedging liabilities."”® This ‘nuisance right to sue’"® incentivises the senior
lenders to swiftly pursue payment defaults under hedging liabilities."” The
LMA ICA also contains a mechanism that entitles senior lenders to require a
hedge counterparty to close out hedging liabilities under certain
circumstances.'"®

The rules applying to the enforcement of the common security package
are discussed below.™®

(iii) Restrictions on Mezzanine Lenders

So long as any of the liabilities owed to the senior lenders and the hedge
counterparties are outstanding, an elaborate system of restrictions on the tak-
ing of enforcement action applies to mezzanine lenders. Once the mezzanine
lenders'® have given notice to the security agent specifying that an event of
default under the mezzanine credit documentation has occurred and is con-
tinuing," the mezzanine lenders are prohibited from taking enforcement ac-
tion for a predefined period of time (so-called ‘mezzanine standstill period’).
If that event of default is continuing'®® once the mezzanine standstill period
has elapsed, the mezzanine lenders are, as a general rule,'® entitled to take
enforcement action.'® The length of the mezzanine standstill period is
determined by the type of event of default that led to the cause of action.'®

The purpose of this concept is to give the senior lenders time to negotiate
and implement a workout with the debtor group without being disturbed by
enforcement action taken by mezzanine lenders.'?® The mezzanine lenders,
however, are interested in not being exposed to the senior lenders’ discretion
for too long. Hence, the length and scope of mezzanine standstill periods are
typically subject to heavy negotiations between the parties.'” The LMA ICA
also foresees a mezzanine lenders’ call option which entitles the mezzanine
lenders under certain circumstances to purchase the senior facilities (and,
potentially, the hedging liabilities) in full and at par.'® While the purchase of
the senior facilities would enable the mezzanine lenders to gain control over
the enforcement process, they may, in practice, find it difficult to fund such a
purchase.

Apart from their right to take enforcement action after the lapse of any ap-
plicable mezzanine standstill period, the mezzanine lenders may also take
enforcement action if a particular majority of senior lenders (and, under
certain circumstances, hedge counterparties) has given its prior consent.'?
Furthermore, if the senior lenders have taken action under any of the ac-
celeration provisions of the senior credit documentation, the mezzanine lend-
ers may take the same action under the acceleration provisions of the mez-
zanine credit documentation.”® Finally, as mentioned above,"' the
mezzanine lenders may also take enforcement action in respect of a member
of the debtor group in the insolvency of that member.'*?

The rights of the mezzanine lenders with regard to the enforcement of the
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common security package are discussed below.'®
(iv) Restrictions on Non-Primary Creditors
For financial creditors who are not Primary Creditors, so long as any of
the liabilities owed to the Primary Creditors are outstanding, the insolvency

of a member of the debtor group is the only trigger event that permits the
taking of enforcement action against that member."**

2. Benefits in Cross-Border Restructurings

The ability of the most senior creditors to take control over the capital
structure is, in the author’s view, one of the most beneficial features of
intercreditor agreements in restructuring situations, as it addresses several
challenges. First, it places the most senior creditors in charge of restructur-
ing negotiations with the debtor group. Second, it shields those negotiations
from the destabilising effect of enforcement action by more junior creditors,
thereby creating a quasi-moratorium. This is particularly beneficial in a
cross-border context as the same standstill periods apply in respect of all
members of the debtor group, regardless of jurisdiction. Third, the concept
of senior headroom allows the senior creditors to provide rescue financing
by way of a super-senior liquidity facility that benefits from the common se-
curity package.'®®

As the analysis of the provisions of the LMA ICA has shown, there are
certain ways in which intercreditor agreements can allow junior creditors to
influence the workout of a distressed capital structure. While it is important
that the stability of the capital structure can be maintained during workout
negotiations, a certain level of influence from more junior creditors may be
beneficial for the success of a restructuring. After all, the influence of junior
creditors may provide an incentive to senior creditors and the debtor group
to intensify restructuring efforts.

E. Enforcement of Security Package and Facilitation of Distressed
Disposals

1. Approach Adopted in LMA ICA

(a) Enforcement of Security Package

As mentioned above,"® the LMA ICA assumes that the Primary Creditors
benefit from a common security package which is held by a security agent.
Any enforcement of the security package must be made through the security
agent'® who, in turn, will act on instructions of the group of lenders which is
entitled to give such instructions.”® Of course, the security package may
only be enforced if it has become enforceable in accordance with the terms
of the security documentation.'®

The LMA ICA distinguishes between instructions to enforce the security
package and subsequent instructions regarding the manner of that
enforcement.'® As a general rule, until the liabilities owed to the senior cred-
itors and to the hedge counterparties have been discharged in full, instruc-
tions as to commencement and manner of enforcement of the security pack-
age may be given by a particular majority of the senior lenders and,
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potentially, the hedge counterparties."' After such discharge in full, instruc-
tions may be given by a particular majority of the mezzanine lenders.'*

Under the LMA ICA, the mezzanine lenders have a residual right to
instruct the security agent to commence enforcement if the senior lenders
have refrained from doing so. This residual right is, in simplified terms,
conditional upon the lapse of any applicable mezzanine standstill period.'
However, the senior lenders are entitled to regain control over the enforce-
ment process by instructing the security agent regarding the manner of
enforcement.’** Hence, the mezzanine lenders may initiate the enforcement
of the common security package but may not necessarily carry on as to the
manner of enforcement.'* This residual right of the mezzanine lenders is yet
another example of how junior creditors can be given the possibility to influ-
ence the workout of a distressed capital structure.

(b) Facilitation of Distressed Disposals

Arguably the most important provisions of typical European intercreditor
agreements are the rules on distressed disposal.'*® In essence, these rules al-
low the then most senior group of financial creditors to force a clean going
concern sale of the debtor group (i.e. free and clear from security and obliga-
tions to financial creditors) in a situation where the security package has
become enforceable. For this purpose, under the LMA ICA, the security
agent is given the power to release the security package and to release,
dispose of or transfer'* obligations in respect of liabilities owed by the
members of the debtor group to the financial creditors."® Due to their func-
tion, these provisions are also referred to as ‘release and transfer
provisions’."*® The going concern sale as such can be achieved by way of
enforcement of security over shares in a single entity high enough up in the
corporate structure of the debtor group.

Of course, the proceeds from a sale of the debtor group will be applied by
the security agent in accordance with the waterfall provision.'® However, it
is the nature of a distress situation that the value of the debtor group (or its
assets) will often be insufficient for the full satisfaction of all financial
creditors.” In accordance with their commercial position, the risk of any
shortfall is primarily borne by junior creditors. Hence, they are interested in
ensuring that the debtor group will not be sold under value.'®® There are sev-
eral ways in which this can be achieved." The LMA ICA contains optional
language - which is intended as a starting point for negotiation only'* - ad-
dressing this concern. It foresees that the security agent is required to obtain
a fair market value, whereby this requirement is satisfied if certain formal
conditions relating to the sales process are met.'*® The suggestions contained
in the LMA ICA for these formal conditions range from the mere obtainment
of a fairness opinion from a financial advisor to the requirement of a court
approved process.'® Other ways in which junior creditors are able to protect
their interests include the stipulation of a requirement to apply a particular
valuation method"™ and - more radically - the exemption of principal debt
claims from the scope of the release and transfer provisions. It can be
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expected, however, that the latter approach would in many cases defeat the
purpose of the release and transfer regime.

2. Benefits in Cross-Border Restructurings

Rules governing the enforcement of a common security package and the
facilitation of distressed disposals may provide senior creditors with power-
ful tools in restructuring scenarios: the former by enabling the most senior
creditors to take control over the enforcement process, the latter by facilitat-
ing a swift out-of-court, out-of-insolvency sale of the debtor group on a go-
ing concern basis, unencumbered by security and liabilities towards financial
creditors.

The possibility to effectuate a clean going concern sale of the debtor group
is particularly beneficial in cross-border restructurings. First, a going concern
sale can generally be expected to provide a better recovery rate than a piece-
meal sale of the debtor group or its assets. It goes without saying that the
preservation of the debtor group as a going concern is also beneficial for
other stakeholders such as employees, customers and trade creditors. Second,
the going concern sale provides an efficient ‘single point of enforcement’,'*®
thereby saving the creditors from having to go through a costly and time-
consuming piecemeal enforcement of the security package in multiple
jurisdictions. Moreover, the enforcement at a single point in the group
structure addresses the challenge of an incomplete or value-impaired secu-
rity package'® by allowing the creditors to capture the value of those assets
that were carved out from the security package. Third, the power of the secu-
rity agent to release or transfer liabilities of the debtor group offers a pos-
sibility to effectively cramdown junior out-of-the-money creditors and to
remove them from the capital structure.'®

IV. ConcLusioNs

The above elaborations have shown that financial creditors face a myriad
of challenges in cross-border restructurings. Taken as a whole, those chal-
lenges threaten to fundamentally alter the commercial positions within the
group of financial creditors that have been envisaged by those creditors when
they first entered into their respective financing arrangements.

Intercreditor agreements offer a way in which many of those challenges
can be addressed by contractually establishing a system of ranking and prior-
ity, preventing the leakage of cash from the financing structure, placing the
most senior creditors in control of the capital structure, regulating the
enforcement of a common security package and facilitating distressed
disposals. In fact, an intercreditor agreement may be a crucial component for
a swift out-of-court restructuring of a financially distressed enterprise and,
thereby, for the preservation of its value for a large number of its
stakeholders.

646 © 2017 Thomson Reuters, Norton Journal of Bankruptcy Law and Practice, No. 5



BENEFITS OF INTERCREDITOR AGREEMENTS IN CROSS-BORDER RESTRUCTURINGS

BIBLIOGRAPHY

Articles/Books

Berman, Mark N. and David Lee, ‘The Enforceability in Bankruptcy Proceedings of Waiver
and Assignment of Rights Clauses Within Intercreditor or Subordination Agreements’
[2011] Norton Journal of Bankruptcy Law and Practice 779

Campbell, Mark, Caroline Jury and Toby Mann, ‘LMA Intercreditor Agreement: What’s
New?’ (2009) Butterworths Journal of International Banking and Financial Law 278

Cohen, Adrian and Catherine Bridge, ‘The Consequences of Subordination: Understanding
the Junior/Senior Debt Divide’ [2009] Butterworths Journal of International Banking and
Financial Law 526

Cohen, Adrian, Catherine Bridge and Lorraine Vaz, ‘Upstairs Downstairs: Crossing the
Creditor Class Divide’ [2011] Butterworths Journal of International Banking and Financial
Law 3

Dworkin, Meyer C. and Monica Holland, ‘Developments in Intercreditor Dynamics’ in
Thomas Mellor (ed.), The International Comparative Legal Guide to Lending & Secured
Finance 2015 (Global Legal Group, 3™ ed., 2015) 28

Ford, Joanna and Jennifer Calver, ‘Transferring Debt: The Borrower/Lender Tug of War’
(November 2007) The In-House Lawyer 79

Glanzmann, Lukas, ‘Konzern-Kreditfinanzierungen aus Sicht der kreditgebenden Bank’
[2011] Schweizerische Zeitschrift fiir Wirtschafts- und Finanzmarktrecht 229

Gullifer, Louise and Jennifer Payne, Corporate finance law: principles and policy (Hart
Publishing, 2" ed., 2015)

Hanrahan, Lauren and Suhrud Mehta, ‘A Comparative Overview of Transatlantic Intercredi-
tor Agreements’ in Thomas Mellor (ed.), The International Comparative Legal Guide to
Lending & Secured Finance 2015 (Global Legal Group, 3™ ed., 2015) 49

Hooley, Richard, ‘Release Provisions in Intercreditor Agreements’ (2012) 3 Journal of
Business Law 213

Leeds Ruby, Caroline, Joshua Thompson and Michael Steinberg, ‘Spot the Differences’
[2012] International Financial Law Review 58

Payne, Jennifer, ‘Cross-border Schemes of Arrangement and Forum Shopping’ (2013) 14
European Business Organization Law Review 563

Proctor, Charles, The Law and Practice of International Banking (Oxford University Press,
2010)

Thomas, Richard D., ‘Tipping the Scales in Chapter 11: How Distressed Debt Investors
Decrease Debtor Leverage and the Efficacy of Business Reorganization’ (2010) 27 Emory
Bankruptcy Developments Journal 213

Wenzel, Frank, ‘Bankenhaftung bei fehlgeschlagenem Sanierungskredit’ [1999] Neue
Zeitschrift fiir das Recht der Insolvenz und Sanierung 294

Westbrook, Jay Lawrence et al., A Global View of Business Insolvency Systems (World Bank,
2010)

Wood, Philip R., International Loans, Bonds, Guarantees, Legal Opinions (Sweet &
Maxwell, 2™ ed., 2007)

Wood, Philip R., Principles of International Insolvency (Sweet & Maxwell, 2 ed., 2007)

Legislation
Aktiengesetz [Stock Corporation Act] (Germany) 6 September 1965, BGB11 1089
Corporations Act 2001 (Cth) (Australia)

Schweizerisches Zivilgesetzbuch [Swiss Civil Code] (Switzerland) 10 December 1907, SR
210

Other
Association for Financial Markets in Europe, Open Letter to the European Commission (25
March 2015) <http://www.afme.cu>
Baker & McKenzie, Global Acquisition Finance Guide (2016) <http://www.bakermckenzie.c

om/acquisitionfinanceapp>
Loan Market Association, Intercreditor Agreement for Leveraged Acquisition Finance

© 2017 Thomson Reuters, Norton Journal of Bankruptcy Law and Practice, No. 5 647



NorroN JoUrRNAL OF BANKRUPTCY AW AND PRACTICE

Transactions (Senior/Mezzanine) (12 January 2017) <http://www.lma.eu.com> (access
limited to members)

Loan Market Association, Users Guide to Form of Facility Agreement for Leveraged Acquisi-
tion Finance Transactions (Senior/Mezzanine) (18 November 2016) <http://www.lma.eu.
com> (access limited to members)

Loan Market Association, Users Guide to Form of Intercreditor Agreement for Leveraged
Acquisition Finance Transactions (Senior/Mezzanine) (12 January 2017) <http://www.lm
a.eu.com> (access limited to members)

Mann, Toby, ‘Introduction to the LMA Leveraged Intercreditor Agreement’ (LMA webinar
held on 7 December 2015) <http://www.lma.eu.com> (access limited to members)

NOTES:

'In this article, the term ‘financial creditor’ is used for providers of financial accom-
modation, as opposed to trade creditors, whose claims arise out of the day-to-day operation of
the business.

2The question of whether an optimal capital structure exists is, however, contested among
financial economists. See, e.g., Louise Gullifer and Jennifer Payne, Corporate finance law:
principles and policy (Hart Publishing, 2" ed., 2015) 55-58.

3Typical forms of financing include equity, shareholder loans, intra-group loans, secured
and unsecured bank debt, bonds, mezzanine loans, and vendor loans. Other forms of financial
indebtedness may include liabilities towards hedging or cash management providers.

4Cf. also Mark N. Berman and David Lee, ‘The Enforceability in Bankruptcy Proceed-
ings of Waiver and Assignment of Rights Clauses Within Intercreditor or Subordination
Agreements’ [2011] Norton Journal of Bankruptcy Law and Practice 779.

SCf. Philip R Wood, Principles of International Insolvency (Sweet & Maxwell, 2" ed.,
2007) 2-022.

SThis is, arguably, the case with US chapter 11 cases.

"Meyer C Dworkin and Monica Holland, ‘Developments in Intercreditor Dynamics’ in
Thomas Mellor (ed.), The International Comparative Legal Guide to Lending & Secured
Finance 2015 (Global Legal Group, 3" ed., 2015) 28, 30.

8See also Association for Financial Markets in Europe, Open Letter to the European
Commission (25 March 2015) <http://www.afme.eu>, which sets out the most important neg-
ative effects of the disparity of European insolvency and restructuring laws from the perspec-
tive of financial creditors.

9Wood, above n 4, 2-010.
10lbid.

MJay Lawrence Westbrook et al, A Global View of Business Insolvency Systems (World
Bank, 2010) 69-74.

12 A ssociation for Financial Markets in Europe, above n 7, 4.

13See Association for Financial Markets in Europe, above n 7, 4 regarding the situation
in Europe.

14See, e.g., Westbrook et al, above n 10, 125.
15 Association for Financial Markets in Europe, above n 7, 4; Wood, above n 4, 23-035.
165ee, e.g., Westbrook et al, above n 10, 156.

17See generally Jennifer Payne, ‘Cross-border Schemes of Arrangement and Forum
Shopping’ (2013) 14 European Business Organization Law Review 563, passim.

648 © 2017 Thomson Reuters, Norton Journal of Bankruptcy Law and Practice, No. 5



BENEFITS OF INTERCREDITOR AGREEMENTS IN CROSS-BORDER RESTRUCTURINGS

18Cf. Adrian Cohen, Catherine Bridge and Lorraine Vaz, ‘Upstairs Downstairs: Crossing
the Creditor Class Divide’ [2011] Butterworths Journal of International Banking and
Financial Law 3, 4.

®Wood, above n 4, 23-109.
205ee Baker & McKenzie, Global Acquisition Finance Guide (2016) <http://www.baker
mckenzie.com/acquisitionfinanceapp>, section on Australia.

A Schweizerisches Zivilgesetzbuch [Swiss Civil Code] (Switzerland) 10 December 1907,
SR 210, art 884(1).

225ee Baker & McKenzie, above n 20, section on Germany.

BSee, e.g., Lukas Glanzmann, ‘Konzern-Kreditfinanzierungen aus Sicht der kreditge-
benden Bank’ [2011] Schweizerische Zeitschrift fiir Wirtschafts- und Finanzmarktrecht 229,
230-231.

24This is, for example, the case in the Netherlands; see Baker & McKenzie, above n 20,
section on the Netherlands.

#Wood, above n 4, 17-045.
26See Baker & McKenzie, above n 20, sections on Germany and Switzerland.

27For example, by effecting a so-called debt push down or by avoiding upstream and
cross-stream structures in the first place.

2Unless it has been granted at arm’s length terms which will, realistically, hardly ever
be the case.

29Gee, e.g., Glanzmann, above n 23, 242-247.

30Philip R Wood, International Loans, Bonds, Guarantees, Legal Opinions (Sweet &
Maxwell, 2™ ed., 2007) 2-025. See, e.g., Corporations Act 2001 (Cth) (Australia) part 2J.3 or
Aktiengesetz [Stock Corporation Act] (Germany) 6 September 1965, BGB1 I 1089, § 71a(1)
sentence 1.

3TWestbrook et al, above n 10, 55.
32[hid.
3hid 55-56.

34See, e.g., Frank Wenzel, ‘Bankenhaftung bei fehlgeschlagenem Sanierungskredit’
[1999] Neue Zeitschrift fiir das Recht der Insolvenz und Sanierung 294, passim.

35Depending on bargaining power, a borrower may be able to negotiate a more restric-
tive transfer regime; cf. Joanna Ford and Jennifer Calver, ‘Transferring Debt: The Borrower/
Lender Tug of War’ (November 2007) The In-House Lawyer 79, 79.

361bid.
3"Wood, above n 29, 9-040.
38hid.

3%Richard D Thomas, ‘Tipping the Scales in Chapter 11: How Distressed Debt Investors
Decrease Debtor Leverage and the Efficacy of Business Reorganization’ (2010) 27 Emory
Bankruptcy Developments Journal 213, 221.

401bid 215.

#1See, e.g., Adrian Cohen and Catherine Bridge, ‘The Consequences of Subordination:
Understanding the Junior/Senior Debt Divide’ [2009] Butterworths Journal of International
Banking and Financial Law 526, 526.

42[_auren Hanrahan and Suhrud Mehta, ‘A Comparative Overview of Transatlantic Inter-
creditor Agreements’ in Thomas Mellor (ed.), The International Comparative Legal Guide to
Lending & Secured Finance 2015 (Global Legal Group, 3" ed., 2015) 49, 49.

© 2017 Thomson Reuters, Norton Journal of Bankruptcy Law and Practice, No. 5 649



NorroN JoUrRNAL OF BANKRUPTCY AW AND PRACTICE

Bbid.

#Caroline Leeds Ruby, Joshua Thompson and Michael Steinberg, ‘Spot the Differences’
[2012] International Financial Law Review 58, 58.

45 oan Market Association, Users Guide to Form of Intercreditor Agreement for Lever-
aged Acquisition Finance Transactions (Senior/Mezzanine) (12 January 2017) <http://www.1
ma.eu.com> (access limited to members) 2.

481bid.

47Ibid 3; Loan Market Association, Users Guide to Form of Facility Agreement for
Leveraged Acquisition Finance Transactions (Senior/Mezzanine) (18 November 2016) <htt
p://www.lma.eu.com> (access limited to members) 6-7.

48] oan Market Association, above n 44, 3-5.
491 oan Market Association, above n 46, 8.
500hid.

51See Loan Market Association, Intercreditor Agreement for Leveraged Acquisition
Finance Transactions (Senior/Mezzanine) (12 January 2017) <http://www.lma.eu.com> (ac-
cess limited to members) 1 and clause 22.12(a). The long list of parties contemplated by the
LMA ICA is one of the main differences compared to US intercreditor agreements; see
Hanrahan and Mehta, above n 41, 49.

521 oan Market Association, above n 46, 6.

531 oan Market Association, above n 50, clause 2.1.
541bid clause 2.3(a).

551bid clause 2.3(b).

%6Tbid clause 2.2.

57Ibid clause 10.

58See below part ITIC.

591 0an Market Association, above n 50, clause 10.2.
0Thid clause 18.1.

5'bid.

2The sufficient condition is the valuation of the enterprise; cf. below part IIIE1(b).
83See above part ITIB1.

641 oan Market Association, above n 50, clause 3.1.

65See, e.g., Charles Proctor, The Law and Practice of International Banking (Oxford
University Press, 2010) 23.18.

88For example if the senior lenders or the mezzanine lenders have taken any action under
any of the acceleration provisions of the relevant credit documentation; see Loan Market As-
sociation, above n 50, clause 4.3(a)(iv)(A)(1) in conjunction with clause 4.9(a)(iv).

57Typically, a default is deemed to be continuing if it has not been remedied or waived.
81bid clause 4.3(a)(iv).

89For example if the hedging transaction was terminated in order to comply with restric-
tions on over-hedging, see ibid clause 4.3(a)(iii) in conjunction with clause 4.9(a)(iii).

"O1bid clause 4.3(a)(iii).
"Ibid clauses 5.1 and 5.2(a)(i)(A)(1).

72Mann, above n 51.

650 © 2017 Thomson Reuters, Norton Journal of Bankruptcy Law and Practice, No. 5



BENEFITS OF INTERCREDITOR AGREEMENTS IN CROSS-BORDER RESTRUCTURINGS

3L oan Market Association, above n 50, clauses 5.1(b) and 5.2(a)1)(A)(1).
74Mann, above n 51.

7SSee above part IIIB1 and above n 67.

76]oan Market Association, above n 50, clause 5.2(a)(1)(A)(2).

"Ibid clause 5.2(a)(i)(C) and above n 67.

"8Ibid clause 5.3(a).

See ibid.

80 According to Hanrahan and Mehta, above n 41, 51, the blockage period is typically co-
extensive with a payment default under the senior credit documentation and of a duration of
120 days during each year whilst certain other material events of default under the senior
credit documentation are continuing.

81See Loan Market Association, above n 50, clause 5.3(d).

82Hanrahan and Mehta, above n 41, 51. The senior lenders would typically seek to disal-
low payments of fees incurred in connection with disputing any aspect of a proposed restruc-
turing.

83S0-called ‘equity cures’; Cohen, Bridge and Vaz, above n 17, 5.
84Gee above part IIIC1(c).

851 oan Market Association, above n 50, clauses 6.1, 7.1 and 8.1.
88Ibid clause 6.2.

87Ibid n 66.

8Mann, above n 51.

81bid.

901 oan Market Association, above n 50, clause 3.3.

9bid.

2Ibid.

93See ibid definition of ‘Senior Headroom’ in clause 1.1. According to Cohen, Bridge
and Vaz, above n 17, 4, the senior headroom typically amounts to 10 per cent of the total com-
mitments of the senior lenders.

94See ibid definition of ‘Senior Yield Headroom’ in clause 1.1.
9bid clause 4.6.

%Ibid clause 5.8.

97See ibid clause 5.8(b)(iii).

%8Ibid clauses 7.5 and 8.5.

9] e. in addition to the common security package.

100 ¢ in addition to the guarantee and indemnities contained in the senior facilities
agreement, the intercreditor agreement or the relevant mandate letter.

1011 han Market Association, above n 50, clause 3.6.

1921bid clauses 4.7 and 5.10.

1931bid clauses 6.5, 7.6 and 8.6.

1045ee ibid definition of ‘Enforcement Action’ in clause 1.1.
1%51bid clauses 6.7, 7.8 and 8.8.

106\ fann, above n 51.

© 2017 Thomson Reuters, Norton Journal of Bankruptcy Law and Practice, No. 5 651



NorroN JoUrRNAL OF BANKRUPTCY AW AND PRACTICE

1071 oan Market Association, above n 50, clauses 5.12(b), 6.7, 7.8 and 8.8. The security
agent would typically act on instruction of the then most senior creditors when doing so; see
ibid clause 9.7.

108gee above part ITIB1.

109However, some restrictions apply to ancillary lenders and issuing banks; see Loan
Market Association, above n 50, clauses 3.8 and 3.9.

M01pid clause 4.8.
¢t above part IIIC1(b).

"2For example if the senior lenders or the mezzanine lenders have taken any action
under any of the acceleration provisions of the relevant credit documentation; see Loan Mar-
ket Association, above n 50, clause 4.9(a)(iv).

131bid clause 4.9(a)(vii).
M4Cf above n 67.
51bid clause 4.9(b).

"8Mark Campbell, Caroline Jury and Toby Mann, ‘LMA Intercreditor Agreement:
What’s New?” (2009) Butterworths Journal of International Banking and Financial Law 278,
278.

"7Mann, above n 51.
18Gee Loan Market Association, above n 50, clause 4.10.
119See below part IITE1 (a).

120 A cting through the mezzanine facility agent; see Loan Market Association, above n
50, clause 5.12(a)(ii)(A).

121Cf. above n 67.
122Cf, above n 67.

123Ryrther restrictions apply to the taking of enforcement action against a debtor (or its
holding company) where the shares of that member of the debtor group are part of the secu-
rity package and that part of the security package is being enforced; see ibid clause 5.13.

1241bid clause 5.12(a)(ii).
1251hid clause 5.12(a)(ii)(B).
126\ fann, above n 51.

127Cf. Hanrahan and Mehta, above n 41, 50-51, regarding the typical length of mez-
zanine standstill periods.

128Cf Loan Market Association, above n 50, clause 5.14.

1291bid clause 5.12(a)(iii). Further restrictions apply to the taking of enforcement action
against a debtor (or its holding company) where the shares of that member of the debtor group
are part of the security package and that part of the security package is being enforced; see
ibid clause 5.13.

1307bid clause 5.12(a)(i). Further restrictions apply to the taking of enforcement action
against a debtor (or its holding company) where the shares of that member of the debtor group
are part of the security package and that part of the security package is being enforced; see
ibid clause 5.13.

131See above part IIID1(d)(i).
132 van Market Association, above n 50, clause 5.12(b).

133Gee below part IIIE1(a).

652 © 2017 Thomson Reuters, Norton Journal of Bankruptcy Law and Practice, No. 5



BENEFITS OF INTERCREDITOR AGREEMENTS IN CROSS-BORDER RESTRUCTURINGS

1341 oan Market Association, above n 50, clauses 4.9(c), 5.12(b), 6.7, 7.8 and 8.8.
135Cf. Hanrahan and Mehta, above n 41, 51.

1363ee above part ITTA.

1371 oan Market Association, above n 50, clause 12.7.
1381bid clause 12.2(a).

139Cf. ibid clause 12.2(b).

190Cf. ibid clauses 12.2 and 12.3.

1M1bid clauses 12.2(b) and 12.3(a).

1421bid.

bid clause 12.2(c).

1%1bid clause 12.3.

145\ [ann, above n 51.

1%6Hanrahan and Mehta, above n 41, 51.

147The disposal of liabilities will often be more tax efficient than their release; see ibid
51.

98] 5an Market Association, above n 50, clause 14.

1495ee, e.g., Richard Hooley, ‘Release Provisions in Intercreditor Agreements’ (2012) 3
Journal of Business Law 213, passim.

1505ee above part ITIB1.

151See also Hooley, above n 145, 214.

152[ eeds Ruby, Thompson and Steinberg, above n 43, 60-61.

153Gee, e.g., Cohen, Bridge and Vaz, above n 17, 5; Hooley, above n 145, 233-234.
1541 oan Market Association, above n 44, 3. 16(c).

1551 pan Market Association, above n 50, clause 14.4.

1%6Cf. ibid.

157Hooley, above n 147, 233; Loan Market Association, above n 44, 3.16(c).
18D workin and Holland, above n 6, 30.

159Cf. above part TIC2.

169 eeds Ruby, Thompson and Steinberg, above n 43, 60

© 2017 Thomson Reuters, Norton Journal of Bankruptcy Law and Practice, No. 5 653






